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THE IOWA MIGRANT OMBUDSMAN PROJECT: AN
INNOVATIVE RESPONSE TO FARM WORKER CLAIMS
BEVERLY

A. CLARK*

In 1960, Edward R. Murrow presented an expos6 of farm
worker issues in the television documentary, Harvest of Shame.'
This documentary contributed to public awareness and the resulting congressional concern for the plight of farm workers.
The ensuing discussion will focus on the development of the
two major federal laws affecting migrant and seasonal farm workers over the past thirty years. An update on recent cases under
the current federal farm worker protection law is included. The
discussion focus will then move to the Migrant Ombudsman Project (Project), a program being developed in Iowa, with concluding commentary directed to recommendations of the Project to
growers and agribusiness.
I.

FLCRA DEVELOPMENT-1960s
A.

GENERAL

The first major effort of providing federal law protections for
migrant workers occurred in 1963 with the passage of the Farm
Labor Contractor Registration Act (FLCRA). 2 This was the culmination of major efforts to bring legal protections to farm workers.
FLCRA required registration of crew leaders with the Department of Labor (DOL).3 It also provided that disclosures of the
terms and conditions of employment be made to farm workers at
the time of their recruitment. 4
Recordkeeping was imposed for hours worked and wages
paid.' Agricultural employers were required to comply with the
recordkeeping provisions.6
* Beverly A. Clark has been a corporate counsel at Pioneer Hi-Bred International, Inc.
since 1981. Assistance in preparation of this article was provided by Jane B. Forbes and
Rosalie Knight of the Legal Department of Pioneer Hi-Bred International, Inc.
1. CBS Reports: Harvest of Shame, (CBS Television Broadcast, Nov. 25, 1960)
[hereinafter CBS Reports].
2. 7 U.S.C. § 2041 (1964) (repealed 1983).
3. id. § 2043.
4. Id. § 2045(b).
5. Id. § 2045(e).
6. Id.
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AMENDMENTS

Over the years, FLCRA was amended several times as Congress determined that the law failed to achieve its objective of
improving working conditions for farm workers.' Generally, failure to pay even minimum wages and deplorable housing were the
culprits. The 1974 amendments extended coverage to intrastate
farm labor contracting activities, eliminated the exemption for ten
or less field workers, and also added a private right of action and
statutory damages. 8 A proliferation of litigation and regulatory
action was directed to expanding the application of all of the
FLCRA provisions to farmers and agricultural companies who
used migrant labor.
A main focus was on the issue of who was the legal employer.
In Beliz v. WH. McLeod & Sons Packing Co.,9 the court held that
the farm labor contractor was an employee of the farmer for Fair
Labor Standards Act of 1938 (FLSA) 10 and FLCRA purposes, identifying two factors as "critically significant" to the determination of
whether an individual is an employee. The two factors are 1) how
specialized the nature of the work is, and 2) whether the worker is
sufficiently independent to be "in business for himself."'"
The courts look at this independent contractor/employee
issue from either
the "economic realities" test or the traditional
"control" test.12 The courts generally review whether the crew
leader is economically dependent on the farmer for his livelihood
or whether the crew leader has a significant investment in his own
equipment and business.'"
In addition, the courts examine
whether the crew leader really exerts control over the workers,
such as in deciding where, when, and how to do the field work,
7. The first amendment was in 1974, when Congress passed the Farm Labor
Contractor Registration Act Amendments of 1974. 7 U.S.C. § 2041 (1974). The next
amendment came in 1979, when Congress added an exemption for seed production. 7
U.S.C. § 2042(bX10) (1978). In 1982, Congress repealed FLCRA and replaced it with the
Migrant and Seasonal Agricultural Worker Protection Act. 29 U.S.C. §§ 1801-1872 (1982).
8. 7 U.S.C. § 2042 (Supp. 1975) (repealed 1983).
9. 765 F.2d 1317 (5th Cir. 1985).
10. 29 U.S.C. § 201 (1988).
11. Beliz v. W. H. McLeod & Sons Packing Co., 765 F.2d 1317, 1327-29 (5th Cir. 1985).
See also Castillo v. Givens, 704 F.2d 181, 193 (5th Cir.) (finding that the farm labor
contractor was an employee of the farmer for FLSA purposes), cert. denied, 464 U.S. 850
(1983).
12. See generally Castillo,704 F.2d at 188-89. See also Aviles v. Kunkle, 765 F. Supp.
358 (S.D. Tex. 1991) (action by migrant workers against employer-farmer under FLSA and
MSAWPA).
13. Beliz, 765 F.2d at 1327-28; Castillo, 704 F.2d at 188-89. See also Aviles, 765 F.
Supp. at 363-64.
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MIGRANT AND SEASONAL AGRICULTURAL WORKER
PROTECTION ACTX5 -1980s

A.

GENERAL

In 1982, Congress passed new farm worker legislation called
the Migrant and Seasonal Agricultural Worker Protection Act
(MSAWPA).' 6 This resulted from many complaints from both
agribusiness and the farm worker groups. Agribusiness found the
registration requirements to be onerous; farm worker groups
wanted even tougher provisions.
The new law has been in effect now for nine years, and this
article will comment briefly on the law itself and, more importantly, will discuss current litigation and administrative activities
which potentially have significant impact for agricultural employers. This review is timely from the standpoint that 1990 year was
the thirty-year anniversary of Edward R. Murrow's, Harvest of
Shame' 7 and a new documentary on the plight of farm workers,
entitled New Harvest, Old Shame,' 8 was presented on national television. From the title, the theme of the program is evident.
While many concepts are similar, the substance of the new
law, MSAWPA, is significantly different from the old law,
FLCRA.' 9 Agribusiness used to argue in cases under FLCRA that
the farm labor contractor was an independent contractor and that
any sins of his were not sins of the company. When the courts and
the DOL started making "new law" by construing the agricultural
employer to also be a farm labor contractor 20 in order to find
accountability and to hopefully lessen the plight of farm workers,
then agribusiness spent a lot of time arguing that the company was
not a farm labor contractor. 2 '
14. Beliz, 765 F.2d at 1328-29; Castillo, 704 F.2d at 188-90. See also Aviles, 765 F.
Supp. at 363-64.
15. 29 U.S.C. § 1801 (1982) (effective in 1983).
16. Id.
17. CBS Reports, supra note 1.
18. PBS Frontline: New Harvest, Old Shame (CBS Television Broadcast, April 17,
1990) [hereinafter PBS Frontline].
19. Similarities include: recordkeeping (see 7 U.S.C. § 2045(b) (1964) (FLCRA)
(repealed 1983); 29 U.S.C. § 1821 (1988) (MSAWPA)); the concepts of disclosures (see 7
U.S.C. § 2045(e) (1964) (FLCRA) (repealed 1983) and 29 U.S.C. § 1821(d) (1988) (MSAWPA));
and registration of farm labor contractors (see 7 U.S.C. § 2043 (1964) (FLCRA) (repealed
1983); 29 U.S.C. § 1811 (1988) (MSAWPA)).
20. U.S. DEPARTMENT OF LABOR, EMPLOYMENT STANDARDS ADMINISTRATION, WAGE

AND HOUR DIVISION, "'How the Farm Labor Contractor Registration Act Applies to the
Hybrid Seed Corn Industry" (1978) (WH Publication 1435).
21. Alvarez v. Joan of Arc, Inc., 658 F.2d 1217 (7th Cir. 1981); Pedro De La Fuente v.
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Under MSAWPA, making such arguments about the farm
labor contractor being an independent contractor may not carry
as much weight, although many agricultural employers still make
those arguments. MSAWPA specifically eliminates the need for
agricultural employers to register as farm labor contractors. 2
Where applicable under the joint employment doctrine,23
MSAWPA nevertheless holds the agricultural employer just as
responsible as the farm labor contractor in carrying out the prescribed worker protection requirements. 2 4 Consequently, the preMSAWPA argument about the farm labor contractor being an
independent contractor seems to have a significantly reduced
value under the new law's doctrine of joint employment. 5
The joint employment concept of MSAWPA 26 provides that
the factors to be examined in determining whether two or more
persons are to be construed as the employer of an individual at the
same time are derived from FLSA2 7 and include, without limitation, the following:
a. the nature and degree of control of the workers;'
b. the degree of supervision, direct or indirect, of the
29
work;
c. the power to determine the pay rates or the methods
30
of payment of the workers;
Stokely-Van Camp, Inc., 713 F.2d 225 (7th Cir. 1983); Marshall v. Great Western
Employment Agency, Inc., 84 Lab. Cas. (CCH) § 33,687 (D. Colo. 1978).
22. 29 U.S.C. § 1803(b) (1988).
23. 29 U.S.C. § 1802(5) (1988). See 29 C.F.R. § 500.20(hX4Xii) (1991).
24. See 29 U.S.C. § 1811(a) (1988).
25. 29 U.S.C. § 1802(5) (1988). See 29 C.F.R. § 500.20(hX4Xii) (1991). Under the new
Act, the Committee on Education and Labor defined the term "employ" to be the same as
that used under section 3(g) of the Fair Labor Standards Act of 1938. 29 U.S.C. § 203(g).
The legislative history quotes the Committee as saying that the use of the term "employ"
was deliberate. The Committee had a "[c]lear intent of adopting the 'joint employer'
doctrine as a central foundation" of the new statute. The Committee went on to state, "It is
the indivisible hinge between certain important duties imposed for the protection of
migrant and seasonal workers and those liable for any breach of those duties." EDUCATION
AND LABOR COMMITTEE, MIGRANT AND SEASONAL AGRICULTURAL WORKER PROTECTION

ACT, H. R. REP. No. 885, 97th Cong., 2d Sess. 4, reprinted in 1982 U.S.C.C.A.N. 4547, 4552.
26. 29 U.S.C. § 1802(5) (1988). See 29 C.F.R. § 500.20(hX4Xii) (1991).
27. 29 U.S.C. § 201 (1988). "The determination of whether a farm labor contractor,
agricultural employer or agricultural association has certain duties under this Act will turn
on whether such person is an employer of migrant or seasonal agricultural workers."
EDUCATION AND LABOR COMMITTEE, supra note 25, at 4552. The Committee on
Education and Labor intended that the same "right to control" tests used in the following
cases be the guidelines on whether joint employment exists: Rutherford Food Corp. v.
McComb, 331 U.S. 722 (1947); Real v. Driscoll, 603 F.2d 748 (9th Cir. 1979); Mednick v.
Albert Enter., 508 F.2d 297 (5th Cir. 1975); Usery v. Pilgrim Equip. Co., 527 F.2d 1308 (5th
Cir. 1976). See EDUCATION AND LABOR COMMITTEE, supra note 25, at 4553.
28. 29 C.F.R. § 500.20(hX4Xii) (1991).
29. Id.
30. Id.
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the right, directly or indirectly, to hire, fire, or modify
31
the employment conditions of the workers;
32
preparation of payroll and the payment of wages.

With the foundation of the new law based on the joint
employment doctrine,3 3 it seemed important that agricultural
employers strive to either comply directly or ensure compliance
with the new law.3 4 It appears, after nine years, that much can be
done in direct compliance, yet indirect compliance efforts remain
questionable as the crew leader still remains the "weak link" in
the system and a major source of the continuing problems.
Review is next made of some of the key provisions of the law
where litigation and administrative activity occur.
B.

DISCLOSURES

35

Information detailing the work must be disclosed at the time
of recruitment. 36 For the agricultural employer that does its own
recruiting, this generally means a trip to the homesite of the workers and providing disclosures that follow the federal form, which is
included as Appendix "A." The problem occurs if the percent of
show-ups is low and replacement workers must be sought at the
last minute. Experience shows that less than fifty percent of those
recruited actually work. There appears to be a higher show-up
rate for those recruited who are on the migrant trail and come to a
location from another work site, as opposed to coming directly
from the home base.
For recruiting replacement workers, the agricultural
employer is often not able to be present as the workers are
recruited and must rely on the farm labor contractor to provide
the disclosures. The farm labor contractor who is recruiting for
the agricultural employer costs the agricultural employer money if
31. Id.
32. Id.
33. 29 U.S.C. § 1802(5) (1988). See 29 C.F.R. § 500.20(hX4Xii) (1991).
34. The Committee on Education and Labor stated:
Even if a farm labor contractor is found to be a bona fide independent contractor
that this statute does not as a matter of law negate the possibility that an
agricultural employer or association may be a joint employer of the harvest
workers and jointly responsible for the contractor's employees. The decision in
Hodgson v. Griffin and Brand of McAllen, Inc. 471 F.2d 235 (1973) summarizes
the proper approach and the appropriate criteria to be used in making
determinations about joint employment decisions made under the new
MSAWPA.
See EDUCATION AND LABOR COMMITTEE, supra note 25.

35. 29 U.S.C. § 1821 (1988).
36. 29 U.S.C. § 1821(a) (1988).
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he makes oral promises about which the agricultural employer
knows nothing. The agricultural employer will be held accountable for these promises, if not under federal law, then under state
contract law. A state contract count usually brings in the attorney
fee claim.
Most of the cases filed under MSAWPA involve violations of
work disclosure (Appendix "A") or housing disclosure (Appendix
"B"). Some of these will be discussed in more detail below. The
violations include, for example, changing the rate of pay after the
worker arrives at the field, failing to disclose at the time of
recruitment,38 and charging rent after the workers have been told
rent is free.3 9
The agricultural employer can do some things to diminish the
risk regarding disclosures. The employer can prepare a video tape
in Spanish or the common language of the crew which clearly and
simply reviews the terms and conditions of employment, housing,
and transportation. The employer can furnish copies of the disclosure form to the crew leader with a statement on the disclosure
that oral representations of the crew leader which are not on the
disclosure are not authorized by the employer and should not be
relied on by the worker. The same goes for housing disclosures
and the housing arrangements.4 °
C.

4 1

EXEMPTIONS

A number of exemptions from disclosure are available. Coming within the exemption enables the agricultural employer to be
outside the provisions of this statute. For example, there are
exemptions for:
a.

A family business which requires the farm labor contracting activity to be performed exclusively by a family member and exclusively for the family business.4 2
b. Local contracting activity within a twenty-five-mile
intrastate radius of the contractor's permanent place
of residence and for not more than thirteen weeks
37. Vega v. Gasper, 118 Lab. Cas. (CCH) 35,474 (April 30, 1991).
38. Gonzalez v. Friday Canning Corp., No.L-84-83, slip op. at 4 (S.D. Tex. 1984).
39. Rodriguez v. Berrybrook Farms, Inc., 672 F. Supp. 1009, 1011 (W.D. Mich. 1987).
40. Particular care must be taken when mixing crews in facilities where one crew is
comprised of families and the other is comprised of only men. Even where the crews are
families, care needs to be taken to separate the cooking facilities as much as possible to
promote harmony in the kitchen.
41. 29 U.S.C. § 1803 (1988).
42. 29 U.S.C. § 1803(aXl) (1988).
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per year.4 3
c. Seed production involving crew leaders whose principle occupation is not agricultural employment and
who supply crews of full-time students and others
whose principle occupation is not agricultural
employment, unless the workers are required to be
away from their homes overnight or there are persons
under age eighteen providing transportation on
behalf of the crews.4 4
d. Custom combining, hay harvesting or sheep shearing
operations when provided by contract by a person
who provides the necessary equipment and labor and
who specializes in providing such services and
45
activities.
e. Custom poultry operations, provided that employees
are not regularly required to be away from their
homes other than during normal working hours.4 6
Most farmers may feel they are exempt from this law under
the family business exemption. 4' A May 1991 case in the United
States District Court in Illinois gives current guidance on how not
to lose this exemption. In Calderon v. Witvoet,48 the migrant farm
workers alleged that, among other things, the Defendant farmer's
records were inadequate, housing was inadequate, withholding
was improper, required insurance on the equipment was not
maintained, and the terms of employment, including the posters,
were not provided. 49 The case covered the period from 1983 to
1988. It was brought as a class action on Count I under MSAWPA,
Count II under the Illinois Wage Payment and Collection Act,5 °
and Count III involving FICA"' contributions, while Count IV was
individually brought on the FLSA claims. Plaintiffs filed for partial
summary judgment on two of the four counts and summary judgment on the other two counts.5 2
The Defendant did not appear to have helped his cause any
43.
outside
44.
45.
46.
47.
48.
49.
50.
51.
52.

29 U.S.C. § 1803(aX3XD) (1988). Note that publication of newspaper or radio ads
of the 25-mile intrastate radius loses the exemption.
29 U.S.C. §§ 1803(aX3XG)-(H) (1988).
29 U.S.C. § 1803(aX3XE) (1988).
29 U.S.C. § 1803(aX3XF) (1988).
29 U.S.C. § 1803(aX1) (1988).
764 F. Supp. 536 (C.D. Ill. 1991).
Calderon v. Witvoet, 764 F. Supp. 536 (C.D. Ill. 1991).
ILL. REV. STAT. ch. 48, 39m-1 to m-15 (1986).
26 U.S.C. § 3121(bX ) (1988).
Calderon, 764 F. Supp. at 538.
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by filing his responsive pleadings late. Under the MSAWPA count,
he tried to argue that he was exempt from compliance under the
statute.5 3 This exemption is provided to:
Any individual who engages in a farm labor contracting
activity on behalf of a farm ... which is owned or operated exclusively by such individual or an immediate famfly member of such individual, if such activities are
performed only for such operation and exclusively by
such individual or immediate family member .... 5'
The Defendant argued that since the farm is owned and operated
by family members for the exclusive benefit of the family, it should
fall under the exemption. 5 5 The family members also said that
they had performed whatever farm labor contracting activities
were done, thereby bolstering Defendant's argument for being
exempt from MSAWPA.5 6
The Plaintiffs presented evidence showing that nonfamily
members regularly transported them to work.5 7 Transportation is
a farm labor contracting activity.5" Even the undisputed evidence
showed occasionally that nonfamily members drove the workers
from their homes to the fields. The Defendant argued that the
workers had carpooled with the nonfamily members, but the court
was not impressed with this argument.5 9 The facts in the case
actually showed that the exclusive method of getting the workers
60
to the fields was to drive them there.
In the facts presented by the parties, there was also dispute
over who really hired the workers-the Witvoets or a nonfamily
member who was delegated this responsibility. Evidence showed
that the workers' first contacts with the farming operation were
with the nonfamily members and not with the Witvoets. The
court noted that retaining veto power over the hiring does not
translate into retention of exclusive control over hiring. 6 ' As to
the Defendant's argument regarding why there was no insurance
on the vehicles, he tried to argue religious reasons based on the
First Amendment.6 2 The court was not impressed with this either,
53.
54.
55.
56.
57.
58.
59.
60.
61.
62.

Id. at 538-39.
29 U.S.C. § 1803(aX1) (1988).
Calderon, 764 F. Supp. at 539.
Id.
Id.
29 U.S.C. § 1802(6) (1988).
Calderon, 764 F. Supp. at 539-40.
Id.
Id. at 539.
ld. at 541.

19921

IOWA MIGRANT OMBUDSMAN PROJECT

517

indicating that a recent Supreme Court ruling essentially precluded the argument.6 3
As to why the Defendant had not posted the required poster
for MSAWPA, 6 4 he said that Plaintiffs had not shown that he had
received the poster from the Secretary of Agriculture. The court
found no indication that the statute, regulations or any cases under
MSAWPA excused an employer from compliance if the Secretary
neglected to mail the poster.65
The Defendant lost on various other arguments on the
remaining counts. One in particular presents another lesson for
agricultural employers. The Defendant apparently withheld fifty
cents per hour from 1983 through 1985 and twenty-five cents per
hour from 1986 and 1987.66 The Defendant argued that this was
like a savings trust account-only there was a factual dispute over
whether each member of the class finally got his withheld monies. The Plaintiffs said this money operated like a bonus in that
they got it if they stayed through the season.6 This created a
problem for compliance with the minimum wage requirements.69
On April 8, 1992, judgment was entered in favor of the Plaintiffs for approximately $49,200 for MSAWPA violations, $7,042 for
FLSA violations and equitable relief requiring Defendant to correct records at the Social Security Office, restrain from further
MSAWPA violations and keep current health department licenses
on any housing provided. On April 23, 1992, Defendants filed a
Motion to Set Aside Judgment or, Alternatively, Motion for a New
Trial or, Alternatively, Motion for Reconsideration. This had not
been ruled on at the time of publication.
In Michigan, an unpublished case 70 involved a Defendant
farmer who also tried to argue that he was an exempt family business and who filed for summary judgment on that issue. The court
denied the motion, as evidence was presented that a nonfamily
member performed farm labor contracting activities for the
farm. 71 The court also ruled that the farm was not exempt from
63. Id. at 541 (citing Employment Division v. Smith, 494 U.S. 872 (1990)).
64. See 29 U.S.C. § 1821(b) (1988).
65. Calderon, 764 F. Supp. at 541.
66. Id. at 543.
67. Id. at 543-44.
68. Id. at 543 n.5.
69. Id. at 541-42.
70. Coronado v. Selkirk, No. G-88-474-CA-7 (W.D. Mich. filed June 23, 1989).
71. See also Aviles v. Kunkle, 765 F. Supp. 358 (S.D. Tex. 1991); Martinez v. Berlekamp
Farms, Inc., 635 F. Supp. 1191 (N.D. Ohio 1986); Bueno v. Mattner, 829 F.2d 1380 (6th Cir.
1987), cert. denied, 486 U.S. 1022 (1988).
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FLSA under the FLSA family establishment exemption. 2
Another reason for rural attorneys to take note of the
MSAWPA law was brought home in an unpublished decision out of
the Northern District of Illinois in March of 1991. In this case,
Ramirez v. Rousonelos Farms,7" the farm agreed to pay a class of
farmworkers $80,000 for damages due to various claims under
MSAWPA and the Illinois Wage Payment and Collection Act.7 4
Plaintiffs claimed that the rate of pay was changed without telling
them, they did not receive a written statement of the work terms,
and they did not give their permission for deductions from their
paychecks for tools, clothing and cleaning. The settlement
included a pro-rata basis settlement of the monies based on length
of employment. Defendants agreed to 1) build eight new twobedroom housing units, 2) set up a tenant-run housing committee
to discuss housing problems and make recommendations to the
defendants, 3) establish a dispute resolution procedure under
which all disputes that are not settled are referred to a community
conciliator and, if necessary, to a federal mediator, and 4) join one
or more credit unions and make direct deposits of the workers'
paychecks into the credit union. This settlement agreement was
approved by the court. 75 Both Ramirez and Calderon are products of the Illinois Migrant Legal Assistance Project of Chicago.7 6
D.

OTHER DEFINITIONS

77

Seasonal worker. Just reviewing these cases alone should get
the attention of practitioners in rural America. Add to this the fact
that MSAWPA covers not only migrant workers, but also those who
are away from their homes overnight, but also covers seasonal
workers-workers who are employed in agriculture on a seasonal
or other temporary basis and not required to be absent overnight
from their permanent place of residence.7 8 Being away from
home overnight is the key difference between the migrant and
seasonal worker.
Field work includes all farming operations necessary to plant,
harvest or produce agricultural or horticultural commodities,
72. See 29 U.S.C. § 203(s) (1988).
73. No. 88-C-5866 (N.D. Ill. filed Mar. 11, 1991).
74. ILL. REV. STAT. ch. 48, §§ 39m-1 to m-15 (1986).
75.
76.
77.
78.

Ramirez v. Rousonelos Farms, No. 88-C-5866 (N.D. Ill. filed Mar. 11, 1991).
343 S. Dearborn, Suite 800, Chicago, IL 60604 (312-341-9180).
29 U.S.C. §§ 1802(1)-(2) (1988).
29 U.S.C. § 1802(10) (1988).
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79
including the placing of commodities in a container in the field.
"Nursery, mushroom and similar workers ...are intended to be
covered."' 0 Forest workers were added later in Bracamontes v.
Weyerhaeuser Co."'

E.

VEHICLE SAFETY AND INSURANCE

82

In 1990, the big news in migrant farm worker law was the
Supreme Court decision in Adams Fruit Co. v. Barrett,8 3 which
held that a worker's private right of action under MSAWPA
prevails over state workers' compensation exclusive remedy provisions. Until this case, the DOL had by regulation provided that if a
state provided workers' compensation to farm workers, these benefits were to be the exclusive remedy for any migrant farm worker
84
injured on the job.
In Adams Fruit,migrant farm workers, in a van owned by the
company, were injured on their way to pick fruit.8 5 The Supreme
Court ruled that the judicial branch, not the DOL, had the sole
authority to interpret the scope of MSAWPA's private right of
action.8 6 The Court found that Congress had placed no limits on a
farm worker's private right of action under MSAWPA, even in the
face of available state workers' compensation remedies.8 7 The
Court further found that 29 U.S.C. section 1871 allows states to
provide additional protections and remedies for farm workers but
does not permit states to replace or supersede MSAWPA remedies.8 8 Therefore, the bottom line is that farm workers who are
covered by MSAWPA are not necessarily limited to workers' compensation as their only remedy for injury.
A number of agricultural organizations are supporting efforts
to legislatively overturn the effect of the Adams Fruit decision.8 9
79. 29 U.S.C. § 1802(3) (1988) (citing 29 U.S.C. § 203(f) (1988)).

80. 29 C.F.R. § 500.20(rX2Xii) (1991).
81. 840 F.2d 271 (5th Cir. 1988), cert. denied, 488 U.S. 854 (1988). See also Bresgal v.
Brock, 637 F. Supp. 271 (D. Or. 1985) (act applied to forestry workers); Bresgal v. Brock,
637 F. Supp. 278 (D. Or. 1985) (denied attorney's fees); Bresgal v. Brock, 637 F. Supp. 280
(D. Or. 1986) (adopting form of declaratory and injunctive relief); Bresgal v. Brock, 833
F.2d 763 (9th Cir. 1988) (aff'd in part, modified in part); Bresgal v. Brock, 843 F.2d 1163
(9th Cir. 1988) (injunction affirmed but modified).

82. 29 U.S.C. § 1841 (1988).
83. 494 U.S. 638 (1990).
84. See id. at 639.
85. See Adams Fruit Co. v. Barrett, 494 U.S. 638, 640 (1990).

86. Id.
87. Id. at 638-39.
88. Id. at 639.

89. AMERICAN FARM BUREAU FEDERATION, LEGISLATORS MAY INTRODUCE ADAMS
FRUIT LEGISLATION, FARM BUREAU LABOR LETTER, Vol. 1, No. 7 (Sept. 1991).
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The migrant advocate community deems these legislative efforts
to be the "first serious attempt to amend" MSAWPA.9 0 Meanwhile, the DOL has amended its regulations to conform to Adams
Fruit.9 '
III.

RECENT CASE LAW DEVELOPMENT EMPHASIZING
DAMAGE AWARDS
A.

PUBLISHED CASES

In the U.S. District Court, Western District of Texas, in the
consolidated cases of Salazar-Calderonv. Presidio Valley Farmers
Ass'n9 2 and Montelongo v. Presidio Valley FarmersAss'n, 93 Judge
Lucius Bunton, III recently issued his final order of nearly 600
pages requiring the Farmers Association to pay workers over
$537,000 in back wages and penalties. These cases began in the
late 1970s over violations of the H-2 temporary foreign agricultural worker program 94 for failure to pay minimum wage, violation of safety rules, failure to provide tools and failure to provide
transportation to and from the fields. Presidio Valley appealed this
award to the Fifth Circuit on September 4, 1991."
In Rodriguez v. Berrybrook Farms, Inc.,96 the court awarded
the 225 class members $500 each for housing violations and additional damages for various other MSAWPA violations, including
failure to pay wages when due by deducting unilaterally for certain housing expenses and violations of the work agreement. The
court held that the housing deduction authorizations signed by
some of the workers were unenforceable as against public policy.
In Washington State, approximately 1000 orchard farm workers were awarded $184,500 for claims of workers between 1983
and 1990 for violation of MSAWPA including disclosures, transpor90. THE MIGRANT LEGAL AcTION PROGRAM, FARMWORKER LAW DEVELOPMENTS IN
1991, 25 CLEARINGHOUSE REVIEW 1233, 1234 (1992).

91. 56 Fed. Reg. 30326 (1991) (to be codified at 29 C.F.R. § 500.122).
92. No. P-81-CA-023 (W.D. Tex. filed Aug. 5, 1991).
93. No. P-82-CA-015 (W.D. Tex. filed Aug. 5, 1991).
94. 20 C.F.R. § 602.10-602.10(b) (1977).
95. Calderon v. Presido Valley Farms, 863 F.2d 384 (5th Cir. 1989), reh'g denied, 871
F.2d 121 (5th Cir. 1989) (consolidated cases aff'd in partand rev'd in part),cert. denied, 493
U.S. 821 (1989), No. P-81-CA-023, No. P-82-CA-015 (W.D. Tex. filed August 5, 1991) (final
order). See generally Calderon v. Presidio Valley Farmers Ass'n, 100 Lab. Cas. (CCH)
34,531 (1983), aff'd in part, rev'd in part, remanded in part, 765 F.2d 1334 (5th Cir. 1985);
Marshall v. Presidio Valley Farmers Ass'n, 512 F. Supp. 1195 (W.D. Tex. 1981), overturned
in part,remanded in part and aff'd in part, 765 F.2d 1353 (5th Cir. 1985), reh "gdenied, 774
F.2d 1160 (5th Cir. 1985), cert denied, 474 U.S. 1073 (1986).
96. No. K86-161-CA8, 1990 U.S. Dist. Lexis 7678 (W.D. Mich. 1990) (Findings of Fact
and Conclusions of Law), 1990 U.S. Dist. Lexis 14646 (W.D. Mich. 1990) (Opinion and
Order Directring Entry of Judgment).
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tation, housing and recordkeeping. Statutory damages were
capped at $169,500, and unpaid 1987 bonuses were capped at
$15,000. The injunction granted provided that the parties had to
agree on the terms of the housing disclosure and that the Defend97
ant orchard had to provide specific terms of employment.
In Six Mexican Workers v. Arizona Citrus Growers,98 the class
action award for 1349 workers was reduced from $1,846,500 to
$850,000, with a twenty-five percent attorney fee taken from the
recovery award.
B.

UNPUBLISHED/ UNOFFICIAL CASES 9 9

In Texas, a United States District Court in Lubbock awarded
cotton hoe workers $265,000 in a class action of all farm workers
under one crew leader, Jimmy Rodriguez, who worked for twentyone different cotton farmers. The bulk of the damages resulted
from $50 per violation assessed against the farm labor contractor.
The farmers were sued for failure to pay minimum wage and not
providing individual wage receipts. i0 0
In a Florida case under the old FLCRA, $500 was awarded to
each of sixty-five workers for the employer's intentional use of an
unregistered farm labor contractor and failure to comply with the
disclosure, posting and recordkeeping requirements. 01
In a Wisconsin case, 10 2 the court, by stipulated judgment,
awarded $98,000 to workers for unpaid wages and statutory damages against Defendant tobacco growers. The Plaintiffs contended
they were fraudulently induced to work and were coerced to continue working for the Defendants without pay for up to eight
weeks under conditions of involuntary servitude. The Wisconsin
legislature recently enacted a law expanding categories of migrant
workers to include workers in the tobacco, dairy products, and fur10 3
bearing animals industries.
IV.

UNSETLED AREAS/TROUBLE SPOTS
A.

TRAVEL TIME

In Vega v. Gasper,10 4 a court in El Paso, Texas handed down a
97. Contreras v. Mt. Adams Orchard Corp., 744 F. Supp. 1007 (E.D. Wash. 1990).
98. 904 F.2d 1301 (9th Cir. 1990).
99. Coronado, No. G-88-474-CA-7, and Ramirez, No. 88-C- 5866.
100. Salinas v. Rodriguez, CA-5-87-057-C (N.D. Tex. filed Jan. 18, 1990).
101. In re Fulwood Enterprises, Inc., 115 Lab. Cas. (CCH) 35,342 (1990).
102. Martinez v. Jacobson, No. 89-C-1083-S (W.D. Wis. filed Feb. 15, 1990).
103. WIS. STAT. § 108.02(2Xe) (1988).
104. Vega v. Gasper, 118 Lab. Cas. (CCH) 47,326.
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significant decision for farm workers. Judge Lucius Bunton, III's
opening summary of the case describes graphically the situation:
This is indeed, a very sad situation. The Plaintiffs'
misery and their situation in life has been noted by the
court, and this lawsuit is a sad commentary on the use of
resources in the Southwest.
A picture emerges of abject poverty on the part of
Plaintiffs. Having to cross the Rio Grande River around
midnight and sit on a bus for hours before arriving at a
field located many miles away from the El Paso-Juarez
area. Having to work in extreme temperatures ranging
anywhere from 90 degrees to higher than 100. Having to
stoop and bend for long hours, and then having to get
back on the bus and be transported back to the El PasoJuarez area, and not receiving one farthing for the time
spent on the bus is, indeed, a sad and pathetic situation. 10 5
In Vega, the workers were recruited during the early morning
hours, between 1:00 and 2:00 a.m. and hauled by a day-haul operation to the field, where they would wait an hour or more for
daylight to start working. The bus trip to the fields was generally
two or more hours. The field work continued from sunrise until
about 2:00 p.m. Workers filled plastic buckets and received tokens
for each bucket. At the end of the day, workers spent another two
hours or so standing in line while Gasper counted tokens and paid
each worker the daily wage, depending on the number of tokens,
which were worth thirty-five cents each. No waiting time at the
site, traveling to the site, or time spent standing in line waiting to
be paid in the afternoon was compensated. 10 6 The bus used to
haul the workers did have the required poster setting forth workers' rights under MSAWPA.' 0 7
On January 31, 1984, Gasper told the workers for the day that
the bucket rate was thirty cents, rather than the usual thirty-five
cents. Several workers refused to work at that price. Gasper
claimed he told the workers of the bucket price change before
they got on the bus for the chile fields; the workers claim they did
not know until after they had already made the trip.1 0 8 The court
findings showed:
105.
106.
107.
108.

Id. at 47,327.
Id. at 47,328.
Id.
Id.
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While Gasper did post the required poster and did tell
the workers each day where they would be working
and the daily price, 10 9 he did not comply with the disclosure information required using the federal form
WH516.1 1 0
b. Gasper did not keep all of the required records for
three years showing the basis for the wages, number
of piecework units earned, total number of hours
worked, total pay period earnings, sums withheld and
purpose for the withholding, net pay, and that a copy
of this information had been provided to the
workers.1 1 '
c. Gasper was the sole employer in this case and not a
joint employer. The court looked at this question
closely, and as under Beliz v. W. H. McLeod & Sons
Packing Co.," 2 this was a question of law. Under
Beliz, factors such as "(1) how specialized the nature
of the work is, and (2) whether the individual is... 'in
business for himself,' ",113 are considered. In Vega, the
court found that Gasper used his own money to run
his contracting business; he owned his buses; he determined who to recruit; he set the bucket rate; he
supervised the workers; and he determined the
amount of pay each worker received daily. 114 Gasper
was not dependent on the farmer in this case, or on
any other farmer for maintenance of the buses or for
other business expenses. While he generally worked
for the farmer Defendant, he did not always do so,
and he made the decision as to which field to go to
each day. 15
d. Gasper failed to pay the workers FLSA minimum
wages for the field work and for the waiting and
travel time. The court gave no rationale for awarding
wages based on the waiting and travel time. 1 6 This
aspect of the case provides the significant rub for
agribusiness. The groups opposed to this decision
a.

109. Id. at 47,329.
110. See Appendix A.

111.
112.
113.
114.
115.
116.

Vega, 118 Lab. Cas. (CCH) at 47,329.
765 F.2d 1317, 1327 (5th Cir. 1985).
Beliz v. W. H. McLeod & Sons Packing Co., 765 F.2d 1327-28 (5th Cir. 1985).
Vega, 118 Lab. Cas. (CCH) 35,474.
Id. at 47,329.
Id. at 47,329-47,330.
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believe the court erred on this point. They believe
that neither FLSA nor MSAWPA requires workers to
be paid for idle time traveling and that section 254(a)
of the Portal-to-Portal Act' 17 provides that travel and
other time for activities preliminary and postliminary
to the principal working time is not compensable for
FLSA purposes.
Gasper's motion for a new trial and for reconsideration was
denied by the court on June 27, 1991. Gasper filed for bankruptcy
protection before the court's decision was handed down, and a
motion was filed by Texas Rural Legal Aid (TRLA) to lift the stay in
order to file for attorney fees of some $60,000 or more. Approximately $35,000 was awarded to the Plaintiff workers. The
Defendant farmer in the case also filed for bankruptcy in 1987.
He settled out of the case in May of 1990 for $8,700.118 In press
statements, Gasper has stated that he believes the suit was brought
against him in retaliation for his failure to enter into a contract
19
with the union in 1984.
In addition to the Vega suit, TRLA filed against the New Mexico Department of Labor on behalf of farm workers who were
denied unemployment benefits.' 2 0 This case was filed May 16,
1991. According to an interview with TRLA lawyers published in
the Texas Lawyer on June 3, 1991, TRLA is reportedly considering
suit against the Texas Employment Commission on the same
basis. 2'
At the same time, a union contract was negotiated
between a farmer-grower and the workers directly, thus cutting
out the contractor-middleman, whereby workers in New Mexico
thinned chile plants, stooping and by hand, with contract terms
that provided them two paid fifteen-minute breaks a day, a lunch
break, portable toilets near the work site, fresh water, and disposable cups. The workers also did not have to report to the bridge
until 5:00 a.m. and were paid $4.35 an hour, or ten cents above
minimum wage. They were also guaranteed a job for the duration
of the contract. TRLA's El Paso attorney, Mark Schneider, was
quoted in the Texas Lawyer, on June 3, 1991, as saying, "My crystal ball's a little bit cloudy, but I wouldn't be a bit surprised in two
117. 29 U.S.C. § 254(a) (1988).
118. Vega, 118 Lab. Cas. (CCH) 1 35,474.
119. Amy Boardman, The New Mexico Chile Field Wars, TEXAS LAWYER, Vol. 7, No.
11, at 24-25 (June3, 1991). The case was appealed to the Fifth Circuit on July 19, 1991, and
the appeal was dismissed on Mar. 11, 1992.
120. Id. at 25.
121. Id.
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or three years if all the fields have contracts like this."1 22
B.

TRAVEL EXPENSES

3
In 1987, the case of Brock v. Glassboro Services Association,1
was decided which applied to Puerto Rican workers in New Jersey
who were recruited through the Puerto Rican Department of
Labor and who worked under written contracts which covered
transportation costs. In that case, monies were advanced for transportation expenses and subsequently deducted from wages, reducing them below minimum wage. The court ruled that the
repayment could not be deducted from the wages to the extent
that the wages were reduced below the FLSA minimum wage
2 4
standard.1
According to information provided by the American Farm
Bureau, 2 1 which monitors farm worker litigation and regulatory
activity, the DOL has begun applying and enforcing the concept
of travel reimbursement in the broadest of interpretations to all
farmers, nationwide, who come within the FLSA and MSAWPA
requirements. This policy enforcement appears in the December
9, 1988, Field Operations Handbook 26 and, according to the
DOL, encompasses more than just the Glassboro decision. 27 This
policy is based on a long-standing department policy that no
deduction which cuts into minimum wage may be made for transportation, as those costs are deemed to be primarily for the
employer's benefit.
It appears that the intent of the DOL is to have the policy
apply to all workers except "gate hires" and local workers who
commute daily to the job. The transportation requirement begins
from the place of recruitment. Transportation costs are to be
based on actual costs. There is no minimum duration of work
required before the entitlement to the reimbursement begins.
This is to apply to all migrant workers recruited by agricultural
12
employers.'
It therefore appears that the DOL intends to seek reimburse-

122. Id.
123. 107 Lab. Cas. (CCH) 34,961 (1987), aff'd, 841 F.2d 1119 (3d cir. 1988), cert.
denied, 488 U.S. 821 (1988).
124. Brock v. Glassboro Servs. Ass'n, 107 Lab. Cas. (CCH), 34,961, 34,962.
125. AMERICAN FARM BUREAU FEDERATION, FURTHER INFORMATION ON ADVANCE
TRANSPORTATION RULING, FARM BUREAU LABOR LETrER, Vol. 1, No. 5 (July 1991).
126. DEPARTMENT OF LABOR, FIELD OPERATIONS HANDBOOK, 30cl3(d) (December

9, 1988).
127. Id.
128. Id.
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ment for workers for their actual cost of transportation from their
place of recruitment to the work site. The DOL views farm
employment generally as being for the benefit of the farmer and
not the worker and that transportation is an incident of and necessary to the employment of migrant farm workers. It also appears
that the DOL intends to make farmers either advance to farm
workers the cost of their transportation to the farm or to reimburse their costs with their first pay check to bring the wages up to
the FLSA minimum. 1 29 There have been verbal reports of DOL
activity in New York, Kentucky, Virginia, North Carolina and
Arizona.
C.

OVERTIME EXEMPTION

130

Suit was filed in Judge Lucius Bunton, III's court in the Western District of Texas attempting to overturn the overtime exemption from FLSA as applied to farm workers. 13 ' The allegations of
Soto involved unpaid overtime or unpaid minimum wage and
plead for liquidated, punitive and compensatory damages based
on negligence and other tort claims as well as pre- and post-judgment interest. While the case was dismissed in early 1992, the
issue raised in the case will probably be raised in other courts as
migrant advocates argue the FLSA to be unconstitutionally

based. 132
V.

1 33
OMBUDSMAN PROGRAM

The 1990 television documentary New Harvest, Old Shame' 3 4
was produced to commemorate the thirty years since the showing
of Edward R. Murrow's Harvest of Shame. 135 The theme was that
not much had improved in the lot of the migrant farm worker. In
Iowa, however, an innovative program has been started by Pro129. 29 U.S.C. § 206(AX1) (1988). Note: Prior to April 1, 1990, the FLSA minimum

wage rate was $3.35 an hour. As of April 1, 1990, the minimum wage rate increased to
$3.80 an hour, and after March 31, 1991, the minimum wage has been increased to $4.25 an
hour.
130. 29 U.S.C. §§ 201, 213(aX6) (1988).
131. Soto v. Pecos Cantaloupe Co. Inc., No. P-91-CA-014 (W.D. Tex. filed June 21,
1991).
132. See generally, Mark Linder, Farm Workers and the Fair Labor Standards Act
Racial Discriminationin the New Deal, 65 TEX. L. REV. 1335 (1987).

133. The Center for Public Resources (CPR) honored Proteus Employment
Opportunities, Inc. and Pioneer Hi-Bred International, Inc. with its 1991 Legal Program
Award for "Outstanding Practical Achievement" in the application of alternative dispute
resolution and prevention and litigation management techniques for the Migrant
Ombudsman Project.
134. PBS Frontline,supra note 18.
135. CBS Reports, supra note 1.
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teus Employment Opportunities, Inc. The program is designed to
ease the tensions between the farm worker community and agricultural employers.
A.

PROTEUS EMPLOYMENT OPPORTUNITIES, INC.

Proteus is an Iowa-based private, nonprofit corporation providing program services for low-income people, primarily migrant
and seasonal farm workers. This nonprofit corporation has operated publicly funded employment and training programs in Iowa
since 1979. These programs train and place low-income people in
full-time jobs. Proteus also provides migrant families traveling to
and through Iowa with coordinated support services.
Historically, migrants have not appeared to have a means to
voice their concerns at the company level. There are several factors which have contributed to this lack of communication. First
and foremost is the difficulty of the farm worker to communicate
in English. Secondly, there has been a perceived factor of intimidation. Thirdly, the migrant worker has worked under a farm
labor contractor and has not been a direct employee of a company
or a farmer.
In 1990 and 1991, Proteus conducted a program called the
Migrant Ombudsman Project. 3 ' This project was privately
funded by agribusiness, growers and contractors and grew out of a
need to foster good labor relations between migrants (most of
whom are Hispanic) and the growers, seed companies, or contractors who employ them. It had been observed by agribusiness that
problems frequently arose when migrants did not communicate
with supervisors or other appropriate people when it came to
work- related complaints. Migrants have often attributed their
reluctance to complain to a fear of reprisal or fear that their complaint would not be acted upon. Consequently, problems that
should have been addressed in a quick and fair manner went
unresolved and some eventually became the subject matter of
1 37
litigation.
The Migrant Ombudsman Project was designed to assure that
migrant concerns could be expressed and acted upon. Proteus
136. PROTEUS EMPLOYMENT OPPORTUNITIES, INC., MIGRANT OMBUDSMAN PROJECT

1990 (by Terry Y. Meek, Executive Director and Jim Ramos, Director of Program
Operations (1990) (175 N.W. 57th Place, Des Moines, Iowa 50313, (515) 244-5694))
[hereinafter MIGRANT OMBUDSMAN PROJECT 1990].
137. For example, issues pertaining to transportation charges, field measurements,
daily time sheets, and housing standards are generally amenable to contemporaneous
resolution.
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provided the services of six migrant ombudsmen for the project.
It was decided that Proteus would enter into a written agreement
for the Ombudsman Project services with companies, growers,
and contractors in the designated service areas. The agreements
allowed the ombudsmen to visit migrant camps, housing units, or
work sites, or to be contacted directly by migrants. Proteus
believed that since the ombudsmen would be operating as impartial parties, migrants would be more inclined to voice their complaints to these individuals.
By gathering the facts and observations related to complaints
and forwarding the information to the appropriate people, the
ombudsmen helped the problem-solving process. Through this
means of action, worker discontent was hopefully reduced and the
problems and costs associated with rectification, including litigation were also minimized.
The ombudsman's role is both passive and active. As an
impartial observer, the ombudsman is responsible for objectively
investigating concerns shared by both migrants and growers. The
ombudsman is required to effectively speak and write both English and Spanish. This requirement was vital in order to facilitate
and collect information necessary to enable employers and
migrants to resolve concerns and conflicts as they occurred.
Duties that characterize the ombudsman's role are as follows:
a. Meet with growers to establish written agreements/memorandums of understanding to allow
access to migrants and cooperation in the
Ombudsman Project.
b. Outreach to the farm worker community, inform
them of the Ombudsman Project.
c. Receive and gather data from migrants and other
sources as they pertain to dissatisfaction with health,
safety or working environments.
d. Record all data in a chronological and organized manner following the required procedures.
e. Submit reports to the Director of Program
Operations.
f. Follow-up as necessary with migrants, growers or
138
company personnel, and Proteus personnel.

138. MIGRANT OMBUDSMAN PROJEcT 1990, supra note 136.
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AGREEMENT WITH AGRIBUSINESS

The Memorandum of Understanding between Proteus and
the companies, growers or contractors is nonfinancial. Companies,
growers, and contractors made donations to fund the program separately from the service provider provisions set forth in the Memorandum of Understanding so that no charges were made for
specific services.
Proteus is held harmless by the contracting party for any
actions or decisions that the ombudsman renders in response to
farm worker complaints. Each party provides a primary contact
person. Proteus provides information about the Ombudsman Project to all migrant farm workers and employees, officials, or contractors affiliated with a seed production company. Information
may be conveyed through meetings, posters, brochures, or other
suitable means.
Proteus reports to the identified primary contact person any
observed or perceived concerns regarding possible violations that
might result in complaints from workers, regulating agencies, the
press, or any litigating persons or groups. Proteus carries out all
necessary tasks to facilitate the farm worker complaint process.
The tasks include, but are not limited to the following:
a.

Complaints from farm workers are received by Proteus' project staff through outreach, correspondence,
telephone calls, or referral.
b. As soon as possible after having met with the migrant
making the complaint and having determined that
there is a complaint to process, the ombudsman contacts the Proteus Director of Employment and Training and any other primary contact person under the
agreement to advise them that the complaint is being
processed.
c. The ombudsman records complaints on Proteus
forms. These and other supporting documentation
become part of a Proteus case file. Complaints identify the particulars of the farm worker's grievance
(dates, person or persons involved in complaint) and
the remedy being sought by the farm worker.
d. The ombudsman investigates the complaint and
obtains substantiating information and other necessary documentation.
e. Once the complaint file is completed, it is first submit-
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ted to the Proteus Director of Employment and
Training for review.
f. The Director of Employment and Training strives to
ensure that the migrant and all other concerned parties receive copies of the completed complaint file on
a timely basis.
g. The ombudsman makes a good faith effort to present
all complaints in an unbiased manner and to facilitate
139
resolution of the complaint.
The company, grower, or contractor is responsible for the
following:
a.
b.

c.

d.

e.
f.

Allowing Proteus to publicize the Ombudsman Project to farm workers, employees and representatives.
Facilitating encounters between the Proteus
Ombudsman Project staff and migrants wishing to
voice their complaints before and after work hours or
during break periods.
Allowing ombudsman reasonable use of private office
space, telephone, fax and duplicating machines to
expedite the processing of complaints involving the
company, growers, or contractors. Generally, the
seed companies have made space available to the
ombudsmen.
Making available appropriate records related to specific complaints as necessary for documentation (i.e.,
payroll, time sheets, etc.).
Receiving complaints from the ombudsman.
Making a good faith effort to resolve farm worker

complaints. 140
C.

PROFILE OF COMPLAINTS RECEIVED AND RESOLUTIONS

BASED ON THE 1990 AND 1991 MIGRANT
OMBUDSMAN PROJECT REPORT

1.

141

Wages

In some cases, issues arose concerning wages. It was discovered that, in most instances, these misunderstandings were due to
139. PROTEUS

EMPLOYMENT

OPPORTUNITIES,

INC.,

MEMORANDUM

OF

UNDERSTANDING 1991.

140. Id.
141. MIGRANT OMBUDSMAN
OMBUDSMAN PROJECT 1991.

PROJECT 1990,

supra note

136 and

MIGRANT
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the migrants' literacy level. On several occasions, it was observed
that the migrant believed that he or she had been misled regarding potential earnings versus actual earnings. Wage disputes arose
most often due to the simple fact that the person signing the work
agreement could not even read what was being signed. Disputes
also arose regardiqg the number of actual hours recorded on the
time cards. The ombudsmen recommend that companies should
attempt to issue the final paychecks within twenty-four to
forty142
eight hours to workers who terminate their employment.
2.

Contracts

Contracts created difficulties in as much as some appeared to
be ambiguous. This, added to the fact that many of the migrants
were unable to read, caused misunderstandings. It should be
noted, however, that several companies had work agreements
written in both English and Spanish. The ombudsmen recommended that all written agreements should be done in both English and Spanish, utilizing elementary school level language as a
normal course of practice, even when the Hispanic migrant farm
workers speak English. Furthermore, they recommended that all
contracts be explained in an oral bilingual presentation to ensure
that migrants understand the terms and conditions of the
contract. 143
3.

Working Conditions

Generally speaking, working conditions did not pose a problem for most migrant workers. In most cases, migrants had adequate transportation to and from the work site. However, there
were instances where migrants were unclear as to whether transportation was their responsibility or the company's or the
grower's. Field Sanitation (portable toilets) appeared to be well
within state and federal regulations. On the whole, toilet facilities
were clean and well maintained. The ombudsmen helped ensure
that the contractor, company or grower followed field sanitation
regulations.
Contractors, companies, and growers were very responsible in
making sure that plenty of water was available at the field sites for
the migrants. The only real matter that was brought to the
ombudsman's attention was that sometimes there was not water at
142. MIGRANT OMBUDSMAN PROJECT 1990, supra note 136.
143. Id.
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both ends of the field, which is not required, or that occasionally
there would not be enough water by the end of the day.
Other recommendations of the Ombudsman Project were for
providing rain gear, such as ponchos or plastic garbage bags in
order for workers to have adequate protection while working
under adverse weather conditions. Cotton work gloves and hats
were also recommended for the migrant farm workers. The
ombudsmen felt that these additional improvements in working
conditions could boost worker morale and also aid in productivity
levels.
4. Housing Conditions
As an overview, few migrants expressed dissatisfaction with
their housing arrangements. It was noticed, however, on the part
of the ombudsmen, that in several instances, housing tended to be
overcrowded. It is commonly known that workers allow friends
or other family to "camp" with them, and this is quite difficult for
contractors, companies, and growers to curtail. When separate
rooms are provided for the children, they often will not want to
sleep in these rooms, as they are more used to sleeping in the same
rooms with their parents. Further, in other situations, migrant
housing is crowded, as not all migrant housing comes under
MSAWPA regulations14 4 and many migrants find their own housing privately.
Add to this situation the general lack of adequate cooking and
laundry facilities, and one quickly discovers the necessity for
improved housing conditions for migrant workers. One solution
might be to organize a community kitchen at each housing site
which could be used by all migrant workers. Such a location might
be a local church, school, VFW center, seed production plant or
community hall, which a contractor, company or grower could
rent for the season. Another solution is to investigate the utiliza145
tion of many of the abandoned school houses in rural Iowa.
There is no state or federally supported migrant housing project in
Iowa at this time.
Most migrants showed a reluctance to express concerns in reference to housing conditions. However, housing is a real and vital
144. 29 U.S.C. §§ 1821(c), 1823 (1988).
145. Seed production companies are currently using several school buildings as well as
some former military barracks. While farm worker groups already recommend that
companies build or provide housing at no cost to workers, this is simply cost prohibitive for
the very short detasseling season.
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area that needs more consideration in the future, not only on the
part of the agribusiness community but also on the part of the state
of Iowa. Needs for migrant housing were recently included in the
Governor's Plan for the Homeless, 14 prepared in 1991 with the
cooperative participation of the private and public sectors. It
should be noted that while much has been done to improve the
living conditions of migrant farm workers, a great deal more needs
to be done in the near future as migrant populations in Iowa continue to grow.
5.

Crew Leaders

On careful consideration of the many crew leaders who were
encountered while working on the project, the Ombudsman Project reports that there are good and bad crew leaders working for
each and every company. Whereas a good crew leader can make a
particular crew exceptionally productive, a bad crew leader can
make a crew disorganized and unproductive. The crew can be
seen as individual links in a chain, with the crew leader functioning as the clasp which completes the circle. Unfortunately, the
crew leader is too often the weakest link of the chain. This merely
serves as a vehicle for further discontent among migrant workers
and subsequent litigation for the companies. Some crew leaders
disillusion the workers regarding the following:
a. The amount of work actually available is sometimes
less than the amount of work promised.
b. Work conditions are sometimes not what the worker
expects (i.e. workers new to detasseling may feel the
work is too hard for the amount of money they are
paid).
c. Housing is sometimes described as being better than
it is in reality.
Characteristics which commonly exemplify crew leaders
might be described in several terms. Among the most prevalent is
that of intimidation. Insomuch as the crew leaders are the central
force in the communication between the farm workers and the
companies or growers, they are often unapproachable. Continued
efforts of companies and growers to get to know the workers and
to bridge to the workers directly are critical to developing and
146. THE INTERAGENCY TASK FORCE ON HOMELESSNESS, THE OFFICE ON
HOMELESSNESS, DEPARTMENT OF HUMAN SERVICES (Des Moines, Iowa), THE IOWA PLAN
TO ELIMINATE HOMELESSNESS (November 1991).
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keeping a stable work force.' 47
6.

Other Ombudsman ProjectRecommendations

Not all companies, growers, or contractors recruit prior to the
start of their work season. The ombudsmen recommend that
more effort needs to be made to send company personnel, growers, or contractors to the migrant worker's home base to disclose
the terms and conditions of employment. During this recruitment, the ombudsmen recommend that the tax withholding system and forms be explained and that informational sessions
regarding the contracts and job requirements be conducted.
Cultural awareness should be promoted in the host communities by sponsoring or conducting forums in the communities. Preseason planning with the host communities (i.e. coordinated service delivery plan that involves relief agencies, food pantries,
motel/campground managers, grocery stores, etc.) should be
expanded. A person should be designated to help the workers
adjust to the host community by identifying to the workers the
locations of grocery stores, laundromats, service stations, human
service offices, and health facilities.
Alternative transportation may be needed in some communities for food and health care purposes. Human service agencies
and Proteus would be better prepared to service migrants if anticipated migrant populations were known prior to the arrival of the
migrant workers. The local public assistance programs are
encouraged to have a bilingual staff. The ombudsmen should
receive training from the local public assistance programs on filling out in-take forms and determining the eligibility of the workers for various programs.
D.

1990-1991 AcTIvITY

In 1990, the ombudsmen were involved in thirty-one farm
worker complaints and resolutions. Only two formal complaints
were actually filed with a company. There is no known litigation
at this time from events occurring after the initiation of the
148
Project.
In 1991, the ombudsmen were involved in twenty-one farm
147. For example, some seed production plants that have the greatest Hispanic
migrant populations have added Spanish speaking staff just for the purpose of working with
the field workers, and the bilingual staff member serves as a regular contact person for the
field workers to the company.
148. MIGRANT OMBUDSMAN PROJECT 1990, supra note 136.
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worker complaints and resolutions. No formal complaints were
actually filed, and there is no known litigation pending at this
time.1 4 9 The lower 1991 numbers reflect more intervention,
quicker response time, and resolution by the contractors, companies and growers and the ombudsmen. 150 During 1990 and 1991,
migrant populations in Iowa serviced by the Ombudsman Project
were between 1,000 and 2,000 workers each year. l '
E.

INTER-AGENCY COOPERATION AND CONCLUSION

The Ombudsman Project essentially served as a catalyst for
linkages between other public sector agencies and the private sector growers, contractors and seed production companies. Efforts
were made to improve communications with and between the
various human service agencies providing food stamps for and
housing permits on behalf of migrant workers, including the
county relief agencies which provided food bank supplies, the
medical service facilities which served the farm workers, and the
local legal services providers who represent the migrant workers
while they are living and working in Iowa.
With improved communications, the polarity in views or philosophies of the diverse groups appeared to diminish, resulting in
less negative public press than in previous years. Consequently, as
the farm worker community and agribusiness look forward to a
new harvest, they do so with a more cooperative and positive
problem-solving attitude. Hopefully, this perspective will become
the more dominant feature of the complex relationship among
farm workers, contractors, growers, and seed production companies, leading to a goal of future harvests without the "old shame."

149. MIGRANT OMBUDSMAN PROJECT 1991, supra note 141.
150. Id.
151. Id.
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APPENDIX A
LA LEY DE PROTECCION O TRABAJAOORES
MIGRANTES Y TEMPORALES EN LA AGRICULTURA

MIGRANT AND SEASONAL AGRICULTURAL WORKER
PROTECTION ACT
WORKER INFORMATION

INFORMACION PARA LOS TRABAJAOORES
i. Lugardeempleo

1. Pine of employment

2. Perodoado ewpfee
2. Period of employment
Hotests1

Deds el
To

From

3.

3. Wow rates to be paid
Hourly

_

Sm do pago
Par ho.

$

Par.-otr.to$
$a

$

Piece rate $

4. Clses do cullves y de trekejo

per

4. Crops and kinds of activities

5. Transportocitn y coaequier beneficie adiciona qua see proporcionado
Transportacidn

5. Transportationand other benefits, if any

Costa al 1rsbeiador
Transportation

charges

Seneficios adicionaes
Unetnployrent compensation insurance provided
Worker's compensation insuranceprovided

0
0

Yen
Yes

0
0

No
No

Costa &Itrabajedor
S. proee sa ro de 1rbajo bejo 10fey (n imPuestos do desempleo.

Oil

0 no

Se proveeseguro do €ompensbciotn do trebajo.
Other benefits

6. For migrent workers who will be housed, the kind of housing
available and cot.

0 tf

0 no

charge,

6. Pare lns trabejadores a lise
vilviendas y cuotnuier costs

se les prporcionen viviendas. Is clsesdo

if tMy
____________________ Coto .1
charges

7. List any strike, work stoppee, slowdown. or interruption of oner,tion by employees at the plie where the workerewill be ewployed

___________

trabajador
7. lndique si hay un. huelga, un Pro do trabajo. un huelga intermitenot,
oun. interhupcitn del trablajo efectuda per trsbeiadore en @Ilugar
dondeven . trabajar si no hay ningunahuelga, etc.. ascriba *Ninguna")

(If there are no strikes, etc.. enter "Nnne'l

8. List any arrangewens which hanebeenwede with establishment
ownersor agents for the payment of . commission or other benefits
for sloesmade to the workers (it there ore no sucharrangemens,

S. Indiqwo si el patrdn tiens acuerdos con comerientes Oagentes de loe
nuadesrecibe une comisitn tlto beneficio per lIn cotopres quo le
trbajedorn hagen fsi no existe tel acuerdo, ascribe "Ninguno")

toter "None")

Nombre do le personaquoproporcione esl inlormcldin
Name of person Providing this information

The Migrant and SeasOnal Aerlcultrl Worker Protection Act reQuires
the eleltaure in writing of the foregoing Infoerwuon to migrant and
ay-hacl workerl upon racruitmant. endto seasonal
workerl 0ter n
l
dey-hacl workears ope reast
when an offer of employment IS made.
This optional fom may be used to provld t.
nIqured Informtion.
Thereafter, any mln
or seasonal worker haSths right to lave. upon
req00sf. a written statement provldo
a him oy his employer of me in.
fomlteflOn dorlbed anon. The otlo0l
forw way alo
all
ld for tols
scod .qulremennt.

O

Form WH.51

L.. Ley Protection do Treasaooet tolernt.. Y TemPoaes .. 1.
Agriculture Xi
e
r tlbaneastos doatspar 0s0rltoat ser rectutadol los
lrabadores mlgrants y lo us s r.d..n
dlariamnte en algonluar pars
$errtonutawos,Ocupaoos. Y tranesortldol a1lugar do oemplo. La boy
trndn
w
Ils contce A lot trOaiJadoroostMPOrlas al drcho do podl asta
Informaelain c andO so lei ogua
cndi orta do treoalo. El patron puldo
utilIzer estaloma Pare proporclonarIM0Inforws necaasrlos.
0. al an adelanto la trebaIadorms wlgralns y lopOreloS
.ann derholr
oa 000lrl asu
1scrft
patrtn 000 los duna desclracl.n
persantand0 ton
100
01
.at
1a.3so refilre mis arrlba. El patrdn wde utilIIar asl
fowrl
_tawoinecr at sagondo proosito.

US. Department of Labor

Oepartamento del Trabajo de los EE. UU.

Employment Standards Administration

Admlnistricitn de Nmores de Emplee

Wage and Hour Division

Olvlsidn de Salarls y Heras

lAps. 19831
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APPENDIX B

Expire:033/31/85

HOUSING TERMS AND CONDITIONS
Im;°t9ftut Notiseto Miamlt Aloidr turl Worker.TheMigrantind

CONDICIONES DE OCUPACION DE LA VIVIENDA

$uold Agriculturl Worker Protectlot Act reqilres the furhilng of
the lollovolng Infomatlon.

Avisl
Imporelat. P.,, IITrbajado. Migrants a IsAgrolturst La Loy
doProtO=ol/n do Trobjsldors Migrantos y Twopormio an ItAgleoltura
e0lge
qua Lid.conoocalosIntormts sigultotls.

1. Thi housing I providedby

I . DOilo doIs vol~o~n tcoos.ooonotoooto. eta.)
Nombre

Nam
Olmocoido
Add"0
2. Person.
onorgpd.do I. vllnids
2. Indlvidulols)In chare

Nombre

Nal
AiddT.16tono
3. Oirmoi6o do 1. vivlnd.

Phone
3. Malting add"es of housing facilty

Nm.tto V sell.

Addrss

cludad

p otadomdo...

ZIP

Thlfono
city & stateotip code
4. Condiclane. do ocupos16.
Phone
P.rsonss quopuacenocussarIs Alotobdl
4.

Conditions
of occupancy
Who my live In hasing f.ility

Raots pn
t
&.--:
$__
i
"bLn
-oto-i t.h.lTdoo

per .l: A.W (A
)

o n b..,
o

Chasgs nudl. for hoslinog(it ho0 .0 o Lto)

d.

)

ComldsW no proposciona comids,awdbbs *inguns oootdoa

Mists provided (it no e.

soots.)

Charges for utilities Of non*. 0o state)

Costo do Iscmid (91 nohay.oendob"14n.01,

.0.01
tboldo"-)

Costo do11 u, el gua.01
go5. etc. (.tno bay. ecrbs "Niovto costo .d
tooholdoo)

Other sh rn.

If smy

Other conditions of octOOpancy

Imprtonsot Nottel to Frm Labor Contractor.Artultral Employer, or
AgrsdoWred Asocatlon:
ThIs form may be usd for the disclosure requiredby tectlon 201(c) of
the wt. It must be Posted In conspicuos Place or presentedto each
morlwr In English. Spdish,.or anothrlonguags.a approprlte.

O7

U.S. Department of Labor
Employment Standards Admlnbtration
Wags and Hour Division

Form WH4521 IAPt. 11131

Cuslquiff otro costo

Orris
tondicions. do otou.ln

AvtsoImportant.
Pte .1COnuttlot do Mmo do Obre Agrkola lot
Troquerol.
elPttri.. a [a Atocisol
Agoas
Poldo utlllor soli loon.par. dories. 10.tralejdore mlrant" 1.
inlonrlmequttxigeIs sottln 201 (cldo Istoy. TItmequo Oxhlbirlo snon
toh.i
dond eds.a vodo flcllmentl.
tra4slad oms o pmaentarls u
0opi a cede trabajldor, V tloo quour
u o1Ingli,.*I a1W1gol. u otto Idnoms
quai9.i&ropildo.
Oepartamento delTrabojo do I*$ EE. UU.
Admlnlstracidn do Normas do Emplso
Oivisindo Salarios
y Horss

